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Speaking at a dairy expo in Wisconsin, United States Secretary of Agriculture Sonny Perdue 
remarked that “in America, the big get bigger and the small go out.” Unfortunately for his audience 
that day, and for dairy farmers across the country, this has proved true. Although “big” is generally 
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/equated with “bad,” given the abysmal state of the dairy industry, big dairy farms are not necessarily 
bad for consumers.
American dairy farmers have been struggling for years.[i] Many attribute the increase in dairy farm 
failures to health concerns and the proliferation of dairy alternatives.[ii] Trade wars have proved to 
be a source of distress for farmers in recent years.[iii] Decreased demand, coupled with increased 
production are also to blame, resulting in low milk prices for the last several years.[iv] To offset 
considerable dairy surpluses, the United States (U.S.) government has spent billions of dollars 
bailing out dairy farmers.[v] These funds are dispersed through programs such as the U.S. 
Department of Agriculture’s (USDA) Dairy Margin Coverage Program, which “provides financial 
protection to dairy producers when the difference between the all milk price and the average feed 
cost (the margin) falls below a certain dollar amount.”[vi] Overproduction also prompts the 
American government to purchase dairy from farmers.[vii] According to the USDA, the government 
stockpiled 1.39 billion pounds of cheese as of June 2018.[viii]
Despite substantial federal aid, more than 2,700 family-run dairy farms shut down in 2019.[ix] In 
early 2020, Borden Dairy Co., one of America’s largest dairy companies, filed bankruptcy.[x] 
America’s largest milk producer, Dean Foods, filed bankruptcy just a few months prior.[xi] Dairy 
Farmers of America (D.F.A.) announced its desire to purchase a portion of Dean Foods shortly 
thereafter.[xii] D.F.A is a dairy cooperative, comprised of groups of farmers who sell their milk.[xiii] 
Since 1922, agriculture cooperatives have enjoyed limited exemptions from antitrust laws to allow 
small participants in the industry to market their products more effectively.[xiv] Despite this limited 
protection, D.F.A. previously faced accusations for alleged anticompetitive practices.[xv] The 
recently proposed merger piqued the interest of the Department of Justice (DOJ), who announced a 
probe into the potential acquisition of Dean Foods by D.F.A. in 2019.[xvi]
/Credit (https://www.cnn.com/2017/01/05/health/milk-bread-toilet-paper-snow/index.html)
In investigating mergers of firms competing in the same market, referred to as “horizontal mergers,” 
antitrust enforcers seek to determine whether the merger would substantially lessen competition in 
the market.[xvii] The antitrust enforcers, the DOJ and Federal Trade Commission, published 
guidelines regarding inquiries into horizontal mergers, including review of potential price-related 
and non-price related harm to consumers.[xviii] Price-related harm arises from the potential for 
firms with enhanced market power to elevate prices charged to consumers.[xix] Non-price harm can 
result from diminished product quality or variety, and decreased incentive to innovate.[xx] Antitrust 
enforcers are also concerned with preventing mergers that would result in a market comprised of 
only a small number of firms.[xxi] The merger guidelines acknowledge that mergers can be 
beneficial to the economy because of their potential to generate efficiencies, which may result in 
lower prices or improved quality.[xxii] Former Assistant Attorney General Bill Baxter’s view of 
mergers as “an important and extremely valuable capital market phenomenon, that… are to be in 
general facilitated” continues to be accepted by DOJ leaders today.[xxiii]
Those opposed to dairy farm mergers fear large firms will reduce competition.[xxiv] But this 
argument overlooks the fact many dairy farms already continuously operate at a loss and rely on 
government bailouts to stay afloat.[xxv] Given the current financial struggles facing dairy farmers, it 
is unlikely that the proposed merger would create additional harm to the industry. Such a merger 
could actually benefit the American dairy sector by providing stability to local dairy suppliers.[xxvi] 
Consolidation also has the potential to facilitate innovation and efficiencies, which can create cost-
savings that can be passed to consumers.[xxvii] Government bailouts only exacerbate the problems 
facing the industry by encouraging wasteful overproduction.[xxviii] Taxpayers should not be 
expected to foot the bill for chronic excess dairy production.
The U.S. Department of Agriculture already claims that the federal government has an “active role 
in regulating and assisting” the dairy industry.[xxix] Further government intervention by blocking 
dairy farm mergers is unnecessary. In light of the DOJ’s permissive view toward most mergers, it is 
unlikely that the proposed merger would meet the requisite harm to justify a meritorious challenge.
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